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	COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL PROTECTION 

BUREAU OF WASTE MANAGEMENT
	


2510-FM-BWM0079A    Rev. 2/2015

GUARANTY AND SURETYSHIP AGREEMENT

THIS AGREEMENT (“Guaranty and Suretyship Agreement” or “Agreement”) made this      
 day of
     
, 20  
, by and between the COMMONWEALTH OF PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL PROTECTION (“DEP”), a Commonwealth executive agency with offices in the Rachel Carson State Office Building, 400 Market Street, P O. Box 8471, Harrisburg, Pennsylvania 17105-8471 and      



 (“Guarantor”), with its principal place of business at 
Company Name

     



.

Company Address
WHEREAS,      
, (“Operator(s)”), subsidiaries of the Guarantor entered into bond 
Company Name(s)

agreements relating to Permit Number(s)      
 (“Bond Agreements”) with DEP as part of Operators’ 
PAD #

bond obligations under 25 Pa. Code Section 264a.153 and which requires Guarantor to secure Operators’ obligations under the Bond Agreements.  The Bond Agreements are attached and incorporated herein; and 

WHEREAS, Guarantor’s legal obligation to pay claims is evidenced by the Bond Agreements in the amount of $      
 and under 25 Pa. Code Section 264a.156(e) or 265a.156(e), and by a corporate guarantee letter (attached and incorporated herein) signed by the Guarantor’s Chief Financial Officer and guaranteeing both the Bond Agreement and $      

 in liability coverage (“Corporate Guarantee Letter”), this Agreement secures an amount of $      

.

NOW THEREFORE, in consideration of the acceptance of the Bond Agreements and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and intending to be legally bound hereby, the undersigned agree as follows:

1.
Replacement.  This Agreement replaces in its entirety that Guaranty and Suretyship Agreement between Guarantor and DEP dated      
.

2.
Guaranty.  The undersigned Guarantor irrevocably, unconditionally and absolutely guarantees to DEP and becomes surety for:

(a)
The prompt payment of up to $      
 due to DEP from the Operators under the terms of the Bond Agreements and from the Guarantor under the terms of the Corporate Guarantee Letter; and
(b)
The prompt and complete compliance with and performance by the Operator and the Guarantor of all representations, warranties, covenants, agreement and other obligations to DEP under the terms of the Bond Agreement and the Corporate Guarantee Letter (the payment, compliance and performance obligations hereinabove guaranteed by the undersigned Guarantor are hereinafter collectively referred to as the “Guaranteed Obligations”).

3.
Term.  This Agreement shall remain in full force and effect until all of the Guaranteed Obligations are fully, finally and irrevocably paid, complied with and performed.

4.
Hold Harmless.  Guarantor shall fully pay, upon demand by DEP, any and all sums up to $      
 arising from any default (after appropriate notice and cure periods as may be set forth therein) by the Operator, Guarantor or otherwise under the Bond Agreements or the Corporate Guarantee Letter.

5.
Guarantor Obligations.  In the event that any default occurs under the Bond Agreements (after appropriate notice and cure periods as may be set forth herein) or under the Corporate Guarantee Letter, the undersigned Guarantor shall pay, comply with and perform such of the Guaranteed Obligations as DEP shall direct, irrespective of whether the Guaranteed Obligations directed by DEP to be paid, complied with and performed by the undersigned Guarantor are those which give rise to the default.

6.
DEP Rights.  DEP shall have the right to require the undersigned Guarantor to pay, comply with and perform the Guaranteed Obligations and shall have the right to proceed immediately against the undersigned Guarantor for such payment, compliance and performance without being required to make any demand upon or bring any proceeding or take any other action of any kind against the Operator, Guarantor, or any other person or entity in connection with the Bond Agreements as a condition precedent to bringing an action upon this Agreement against the undersigned Guarantor.  This Agreement shall be deemed an agreement of suretyship under the laws of the Commonwealth of Pennsylvania.

7.
Confession of Judgment and Execution.  In the case of the failure of the Operator or Guarantor to pay, comply with and perform the Guaranteed Obligations when directed by DEP, or of the insolvency or failure in business of the Operator or Guarantor, or in the event that a petition in bankruptcy or for a receiver is filed in any court by or against the Operator or Guarantor, then any sum referred to herein shall be deemed for the purposes of the Guaranty to be immediately due and payable and the liability of the Guarantor shall accrue, all without demand or notice.  Whenever the liability of the Guarantor accrues, it may accrue without demand or notice.  Whenever the liability of the Guarantor accrues, it may accrue in Pennsylvania and in any state where the same is permitted by law.  The Guarantor hereby irrevocably authorizes and empowers any attorney of record, or the Prothonotary or Clerk of any Court in the Commonwealth or elsewhere, to appear for Guarantor at any time or times, in any action brought against Guarantor by DEP with respect to the requirements of this Agreement, with or without declaration filed as of any term, and therein confess or enter judgment against Guarantor for all sums payable by Guarantor to DEP under this Agreement, as evidenced by an affidavit signed by a duly authorized designee for DEP setting forth in such amount then due from Guarantor to DEP, with interest from the date of written demand at 10% per annum, costs and attorney fees.  If a copy of this Agreement, verified by an affidavit, shall have been filed in such action, it shall not be necessary to file the original as a warrant of attorney.  Guarantor waives the right to any stay of execution and also the right of inquisition on any real estate that my be levied upon to collect the amount due under a judgment obtained by virtue hereof, and voluntarily condemns the same and waives and releases all relief from any and all appraisement, stay, exemption or homestead laws of any state now in force or hereafter passed, or any right to except to, strike off, open or appeal from the judgment so entered.  No single exercise of the foregoing warrant and power to bring any action to confess judgment herein shall be deemed to exhaust the power, but the power shall continue undiminished and may be exercised from time to time as often as DEP or its designee shall elect until all amounts payable to DEP shall have been paid in full.  The Guarantor further agrees that execution may issue upon judgment so confessed for the full amount of money and accrued interest that is owing to DEP with costs and collection fee, upon filing information in writing in the court where such judgment shall be entered.

8.
Events Not Affecting Obligations.  Until all of the Guaranteed Obligations are completely fulfilled to the satisfaction of DEP and each and every one of the terms, covenants and conditions of this Agreement are fully performed, the liability of the undersigned Guarantor under this Agreement shall in no way be released or affected:

(a)
By any act or circumstance which might, but for this paragraph 8, be deemed a legal or equitable discharge of any guarantor or surety; or

(b)
By reason of the dissolution of the undersigned Guarantor; or 

(c)
By reason of the alteration, extension, modification, release or waiver of any for the terms, covenants and conditions contained in the Bond Agreements; or 

(d)
By reason of any waiver, extension, modification, forbearance or delay or other act or omission of DEP or its failure to proceed promptly or otherwise with respect to the Guaranteed Obligations or this Agreement; or

(e)
By the commencement, existence or completion of any proceeding against the Guarantor or otherwise related to the collection and enforcement of the Guaranteed Obligations; or 

(f)
By reason of any action taken or omitted or circumstance which might vary the risk or affect the rights or remedies of the undersigned Guarantor with respect to the Guaranteed Obligations or this Agreement.  The undersigned Guarantor expressly waives and surrenders any defenses to its liability hereunder based upon any of the foregoing acts, omissions, agreements or waivers of DEP, it being the purpose and intent of this Agreement that the obligations of the undersigned Guarantor are absolute and unconditional.

9.
Guarantor Waiver.  The undersigned Guarantor represents and acknowledges that it has received and read all of the Bond Agreements and that the obligations evidenced by the Bond Agreements are and will be of direct interest, benefit and advantage to the undersigned Guarantor.  The undersigned Guarantor consents to all of the terms, covenants and conditions for the Bond Agreements and any other document governing or relating to any of the obligations contained in the Bond Agreements.  The undersigned Guarantor hereby irrevocably waives any notice of any compromise, forbearance, indulgence, amendment, modification, extension or renewal of any of the terms, covenants or conditions of the Bond Agreements.

10.
The undersigned Guarantor hereby irrevocably waives any notice of:

(a)
DEP’s intention to act in reliance hereon or of its reliance hereon;

(b)
Any presentment, demand, protest, notice of protest and of dishonor, and all other notices with respect to any of the Guaranteed Obligations; and 

(c)
The commencement or prosecution of any enforcement proceeding, including any proceeding in any court, against the Guarantor or any other person or entity with respect to any of the Guaranteed Obligations.

11.
Severability.  This Agreement shall be a continuing, absolute and unconditional guarantee regardless of the validity, regularity, enforceability or legality of:

(a)
Any of the Guaranteed Obligations;

(b)
Any term of any document evidencing or relating to any of the Guaranteed Obligations contained in the Bond Agreements.  In the event that for any reason one or more of the provisions of this Agreement or their application to any person or circumstance shall be held to be invalid, illegal or unenforceable in any respect or to any extent, such provisions shall nevertheless remain valid, legal and enforceable in all such other respects and to such extent as may be permissible, and such invalidity, illegality or unenforceability shall not affect any other provision hereof.

12.
Notices.  Any notice, demand or request hereunder shall be in writing and shall be deemed to have been sufficiently given for all purposes when personally presented or sent certified or registered mail, return receipt requested, to such party at its address set forth below.  Such notice shall be deemed to be given when received if delivered personally or two (2) days after the date mailed if sent by certified or registered mail.  Whenever the giving of notice is required, the giving of such notice may be waived, in writing, by the party entitled to receive such notice.

	To the Guarantor:       


To DEP:

PA Department of Environmental Protection 

P. O. Box 69170

Harrisburg, PA  17106-9170

Bureau of Waste Management

	Attn:  Chief, Hazardous Waste Division

	(If copies need to go to operator(s), please list:      


)



13.
Modification.  No modification of this Agreement shall be effective unless in writing and signed by DEP and the undersigned Guarantor.

14.
Successors and Assigns.  This Agreement shall be binding upon the undersigned Guarantor, its successors and assigns, and shall inure to the benefit of DEP, its successors and assigns.

15.
Governing Law.  This Agreement shall be construed in accordance with and governed in all respects by the laws of the Commonwealth of Pennsylvania.

16.
No Waiver of Sovereign Immunity.  This Agreement shall in no way be construed to act as a waiver of governmental, sovereign or any other applicable immunity accorded the Commonwealth of Pennsylvania, the Department of Environmental Protection and their officers, servants, agents and employees.

17.
Time of the Essence.  All dates and times for the performance of the Guarantor Obligations set forth in this Agreement shall be deemed to be the essence of this Agreement.

18.
Remedies Cumulative.
(a)
No right or remedy conferred upon or reserved to DEP under this Agreement, or with respect to any guarantee of payment or of performance of any for the Guarantor’s obligations under this Agreement, now or hereafter existing at law or in equity or by statute or other legislative enactment, is intended to be or shall be deemed

to be exclusive of any other such right or remedy shall be cumulative and concurrent, and shall be in addition to every other such right or remedy, and may be pursued singly, concurrently, successively or otherwise, at the sole discretion of DEP, and shall not be exhausted by any one exercise thereof but may be exercised as often as occasion shall occur.  No act of DEP shall be deemed or construed as an election to proceed under any one such right or remedy to the exclusion of any other such right or remedy; furthermore, each right or remedy of DEP shall be separate, distinct and cumulative and none shall be given effect to the exclusion of any other.

(b)
The recovery of any judgment by DEP and/or the levy of execution under any judgment shall not affect in any manner or to any extent, the rights, remedies or powers of DEP under this Agreement, but such rights, remedies and powers of DEP shall continue unimpaired as before.

19.
Headings.  The headings of the paragraphs of this Agreement are for descriptive purposes only and are intended to have no legal force or effect.

Guarantor:       


(Print/Type Name)
ATTEST OR WITNESS
By:       


(Type/Print Name & Title)


(Signature of Above)

By:       


(Type/Print Name & Title)


(Signature of Above)

APPROVED:

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF ENVIRONMENTAL PROTECTION

By:       


(Type/Print Name & Title)



(Signature of Above)

Approved for Legality and Form:

Chief/Assistant Counsel

Department of Environmental Protection

Office of General Counsel

Office of Attorney General

Contact Name, Company Name and Address





Contact Name, Company Name and Address of Operator(s)
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